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This is a joint submission from Insurance Bureau of Canada (IBC) and Reinsurance
Research Council of Canada (RRC).

Insurance Bureau of Canada
IBC is the trade association representing the private general insurance industry in

Canada. IBC members account for over 90 per cent of the private property and casualty
insurance sold in Canada. The property and casually (P&C) insurance industry is one of
the largest employers in Canada, providing over 110,000 jobs. Last year the industry
paid over $25 billion in claims, including rehabilitation to those injured in motor vehicle
collisions, replacement of stolen goods and repairs to homes and damaged vehicles
The industry paid over $6 billion in taxes and health levies to the three levels of
Government, and had over $25 billion invested in federal bonds based on 2007 data.
We also work to improve the quality of life in our communities by promoting injury
prevention, safer roads, crime prevention, improved building codes, and coordinated

preparation for coping with natural disasters.

Reinsurance Research Council
RRC is an organization representing the majority of professional property/casualty

reinsurers registered in Canada. RRC conducts research into all lines of
property/casualty reinsurance, presenting the view of members where appropriate and
providing liaison with Governments, the primary insurance market and other interested

parties.



1. Introduction

In her 2003 decision, Chief Justice Beverley McLachlin of the Supreme Court of Canada
expressed hope that legislators would amend Canada's Insurance Acts to bring them in
line with the changing reality of the insurance marketplace, where comprehensive
policies have became common’

It is seldom that the Government undertakes to amend the Insurance Act and its
regulations. This occasion represents a significant opportunity, not only to address the
concerns raised by the Chief Justice's ruling, but to also modernize the province's
regulatory framework to bring it in closer alignment with the changing consensus on the
needs of an increasingly international economy.

At the same time, this opportunity comes with the responsibility of ensuring that the
Canadian financial system remains a model of sound financial management for the
world to emulate. This is all the more important when we consider the implications of
harmonization whereby any amendments introduced in Alberta are likely to be adopted
across the country. The industry strongly supports the goal of harmonization, but
stresses lhal the Government needs to consider carefully the far-reaching
consequences of the proposed regulations.

The updating of Alberta’s Insurance Act is taking place at a unique time in the history of
the world. Albertans, like many others, are coping with the impacts of a severe global
economic downturn. The factors influencing the economy are increasingly complex — a
complexity that is matched in the insurance industry.

Within this context, a strong, competitive insurance industry’ has an important role to
play in promoting the long-term health and stability of Alberta's economy and the well-
being of Albertans. The P&C insurance industry creates thousands of jobs within the
province both directly and indirectly in areas such as health care, car repair, and
property reconstruction. Insurance also provides Albertans and Alberta businesses with
the peace of mind and security that allows them to plan for the future and invest in the
prosperity of the province. It is the insurance induslry’s ability to shoulder so many risks
of both ordinary life and business activity that forms an important element in the
province's future prospects.

The P&C insurance industry recognizes the importance of consumer protection
legislation such as the /nsurance Act. For the Act and its associated regulations to
effectively protect consumers, they must accomplish several things. Firstly, they must
provide clarity as to the obligations of parties to compensate policyholders for their
losses in case of an occurrence. Secondly, they must support certainty and not
undermine the capacity of insurers to meet their obligations to policyholders promptly.
Thirdly, they must provide appropriate and clear signals to individuals and businesses to
allow them to assess their insurance requirements and purchase the right insurance to
meet these needs.

. KP Pacific Holdings Ltd. V. Guardian Insurance Company of Canada [2003] 1 S C R 445
" Throughout this document, any reference to the insurance induslry also includes the
reinsurance industry, unless otherwise noted
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An overarching consideration is that insurance must be affordable. The Government
has the difficult task of balancing the adequate protection for foreseeable risks with the
affordability of insurance for Alberta consumers. An important part of this task is
ensuring that the costs and risks that the insurance industry must assume are
compatible with these important public policy objectives.

This submission will provide the Superintendent of Insurance with the P&C insurance
industry's feedback on its proposed Insurance Amendment Act regulations with respect
to these important functions. Although the industry is supportive of many of the
proposed regulations, IBC and RRC are using this opportunity to raise several issues of
particular concern for market stability and, we believe, the wellbeing of Alberta

consumers.

2. Fire Following Terrorism

In its consultation report, the Government proposes that the amended Insurance Act
regulations would prohibit primary insurers from excluding fire damage resulting from an
earthquake or terrorist act. The industry strongly cautions against prohibiting the ability
of insurers to exclude fire following terrorism on the basis that it would have profoundly
negative implications for claimants and for the public in general,

Solvency Implications

In the post-9/11 world, there is little debate about the implications of terrorist activity for
the health and solvency of the private insurance industry.  Around the globe,
governments with advanced economies have recognized this risk and either sanctioned
the exclusion of terrorist events from coverage by insurance contracts, or provided for
government backstops to wisely limit the risk of terrorism to insurance capital ’

In the absence of a government backstop in Canada, the proposed regulation would
severely challenge insurer solvency at the very time when insurance resources are most
needed by the community. In a 2005 study, the OECD concluded that it is very likely
that the insurance industry would not have the funds sufficient to pay the multitude of
claims following a serious terrorist attack.® In light of this, the proposed regulation
ultimately runs counter to the intention of the Insurance Act and presumably, the
intention of passing such a regulation in the first place - to provide certainty that
Albertans will be compensated in the unfortunate event that a major terrorist attack

occurs.

Itis in the best interests of Alberta consumers to have an insurance system that is able
to weather the worst catastrophic disasters — a system that Albertans can count on to be
there when it is needed most. The proposed regulation would not accomplish this task,
but instead would establish an insurance framework that is likely to be unsustainable in
the event of a major terrorist attack.

"Of the jurisdictions examined. Australia, France, ¢ iermany. Spain. the UK and the USA prohibit insurers
from excluding terrorism for exther personal or commercial lines, but all (with the exception of three 1S,
states) provide government backstops

YOLECD, Policy Issues i Insurance No_ 9. terrorism risk m OECD Countries, OECD 2005



The Role of Reinsurance

Primary insurers rely on reinsurance to transfer risks that are beyond the capacily of
their individual companies. As such, reinsurance is part of sound risk mitigation
strategies to ensure primary companies are able to pay their obligations even in the
most extraordinary circumstances. The ability to cede risks through reinsurance is an
essential part of doing business.

Due to the large scale of the risks covered by reinsurers, these companies can only
achieve an adequate spread of risk through global diversification. Reinsurers operate
within a truly international market in which treaties with primary insurers reflect global
standards of conducting business. For this reason, these contracts tend to be quite
rigid, and are relatively unresponsive to legislative or regulatory changes within any
single country or associated jurisdiction

Should the proposed regulation to prohibit exclusion for fire following terrorism be
implemented, the international reinsurance market place will, almost without question,
continue to explicitly exclude this peril and not alter the worldwide convention or
approach to this peril for @ single constituency, be It Alberta or Canada. Given this
scenario, primary insurers will continue to be left with this exposure on a net retained
basis, presenting an even greater insolvency risk should a terrorist incident occur. For
these reasons, any insurer for which there would continue to be no suitable reinsurance
capacity would need to make difficult choices regarding the products that they are
prepared to support and the price adjustments needed to reflect the grealer risk costs.

In addition, IBC and RRC have examined the implications of requiring mandatory
coverage to a specified dollar value. Such limits would be on a policy by policy basis.
Any insurer operating in the Alberia property insurance market would generate a
significant accumulation of terrorism risk, and would face exposures for large claims
payouts for which there may be limited to no reinsurance availability.

Implications for Consumer Clarity and the Timely Settlement of Claims

Our research has not been able to identify other jurisdictions thal create a distinction
between losses due to terrorism and those caused by fire following terrorism. In any
event, we believe that such a distinction is not logical. The current reality is that there
are no limits to the technology of terrorism. Terrorists can utilize an expansive and
expanding arsenal of weapons to inflict fear and damage on the public — some of which
may result in fire and some of which may not. For example, terrorists may cause
damage through airborne or waterborne chemicals, corrosive substances, and an
endless variety of powerful explosive devices, including nuclear devices. The direct
damage caused by such mechanisms could be enormous, whether or not they
precipitated further devastation of life and property through fire. There is no reason why
terrorist acts resulting in fire should be treated differently from those that do not.

As well, we think that establishing this distinction in regulation sends an inappropriate
message to consumers. Policyholders would be encouraged to believe that their
homeowner or commercial policy provides enough coverage in the wake of a serious
terrorist incident to indemnify them for any losses. However, following a major terrorist
incident where fire is a significant cause of damage, the proposed new regulations are
unlikely to produce a rapid restoration of serious losses.



In fact, the lack of clarity created by such a distinction has the potential to significantly
slow the claims settlement process and the rebuilding of homes and businesses. This is
because the additional layer of complexity will inevitably lead to extended legal disputes
around the cause of a loss - terrorism or fire following terrorism — and in turn, aggravate
post-event confusion and costs, as well as delay payment of compensation.

Not the Status Quo

The Government's consultation report suggests that the proposed regulation will not
change the status quo in so as far as it will “permit the same exclusions of coverage for
fire damage as those listed in the current Act”®. This is not accurate. In fact, the
proposed changes would significantly expand the extent of financial responsibility and
risk, as compared to the present.

Prior to the 2003 Supreme Court of Canada (SCC) ruling, although the Insurance Act did
not expressly allow P&C insurers to exclude terrorism and earthquake, including fire
following. these exclusions were permitted provided that they were deemed to be just
and reasonable. One of the outcomes of the SCC ruling was that insurance companies
have been able to exclude fire following terrorism, earthquake, or other perils and expect
that these exclusions would withstand legal challenge. The majority of primary insurers
are currently limiting their exposure to terrorism in all of its potential manifestations. To
the extent that coverage is available for acts of terrorism, it tends to be offered as
individually negotiated stand-alone coverage separate from base home or commercial
insurance policies, or as a special endorsement that includes a specified sub-limit.

Moreover, changes to the language of the Insurance Act prohibiting the exclusion of fire
following terrorism would expand the coverage for such events by including claimed
loses under policies providing contingent coverage such as contingent business
interruption.  As a result, the proposed change would increase the risk landscape for
property insurance considerably, and again perpetrate a threat to solvency.

Definition of Terrorism

In informal conversations with IBC, the Alberta Government has indicated concerns that
the current definition of terrorism used by the industry is “too broad™. In this regard, a
particular concern that has been raised is that the existing language might allow the
industry to exclude coverage in cases of politically or hate-motivated acts of vandalism.

In response to these concerns, IBC and RRC would like to stress that the historical
record demonstrates that under the currently worded definition of terrorism, the industry
has always paid claims for fire following vandalism and there is no reason to believe that
the industry will not continue to pay these claims in the future.

" Government of Alberta, (2009), We Want Your Input. Consultations on Proposed Regulations
for the Amended Insurance Act. p.,10.

" The current definition of terrorism reads' *  an ideologically motivated unlawful act or acts,
including but not limited to the use of violence or force or threat of violence or force, committed by
or on behalf of any group(s), organization(s), or government(s) for the purpose of influencing any
government and/or instilling fear in the public or a section of the public "



At the same time, the industry recognizes that the government believes its concerns
about the distinction between terrorism and vandalism are real. In order to address
these concerns, IBC engaged primary insurers, reinsurers and the RRC in examining a
broad range of possible definition options derived from other jurisdictions. The
inclusiveness of this process was important because it was critical to ensure that while
meeting the government's concerns, any particular definition did not risk opening up a
large change in the availability or cost of coverage for property insurance.

This extensive process resulted in the development of the following revised definition of
terrorism for consideration by the Government

“..any unlawlful act or acts, including but not limited to the use of violence or
force or threat of violence or force, committed by one or more persons acting on
behalf of any group(s), organization(s) or Government(s) for the purpose of
influencing any Government or instilling fear in the public or a section of the
public. Terrorism does not include vandalism as defined.

Vandalism means wilful or malicious destruction or defacement of public or
private property, including, but not limited lo, religious and cultural property, that
does not intend to cause:

(A) a risk to the health or safely of the public or any segment of the public, or

(B) endangerment of a person's life, or

(C) death or bodily harm to a person by the use of violence, or

(D) disruption of an essential service.”

The proposed revision has two important outcomes.  Firstly, the revised definition
addresses the Government's concerns by clearly differentiating between a terrorist act
and a vandalistic act. If adopted, this definition would establish certainty that acts of
vandalism could not be denied coverage under the fire following terrorism exclusion.

Secondly, the revision addresses the potential risk that the existing definition would not
withstand constitutional challenge should it retain the “ideologically motivated" element.
The following legal jurisprudence suggests that retaining the so-called motivational
clause in the definition of terrorism, for the purposes of prescribing a permissible
exclusion, could raise potential questions about the constitutionality of the regulation.

In R v. Khawaja, [2006), the Ontario Superior Court struck down, as being
unconstitutional, the requirement that, in order to constitute a terrorist activity, an act or
omission must be “committed in whole or in part for a political, religious or ideological
purpose, objective or cause”. The court found that this so-called motivational clause
would chill freedom of speech, freedom of religion, freedom of association, and
therefore, democratic life. It also found that this requirement would promote fear and
suspicion of targeted political religious groups, and would result in racial or ethnic
profiling by governmental authorities at many levels.

In Suresh v. Minister of Citizenship and Immigration, (2002] 1 S.C.R 3, paras. 93-94, the
Supreme Court of Canada (SCC) accepted a definition of terrorism which did not include
reference to ideological motivation. In interpreting section 19 of the Immigration Act, the
SCC accepted the definition of terrorism set out in Article 2(1)(b) of the International
Convention for the Suppression of the Financing of Terrorism, which defines “terrorism”
as:
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"Any . . . act intended to cause death or serious bodily injury to a civilian, or to
any other person not taking an active part in the hostilities in a situation of armed
conflict, when the purpose of such act, by its nature or context, is to intimidate a
population, or to compel a government or an international organization to do or to

abstain from doing any act.”

The SCC found the definition listed in the Immigration Act to be sufficiently certain to be
workable, fair and constitutional. However, it also noted that particular cases on the
fringes of terrorist activity will inevitably provoke disagreement and noted that parliament
was free to adopt a more detailed or different definition of terrorism. The definition
proposed In this submission is, in our view, consistent with this direction in so far as it
addresses the Alberta government's known concern about the interface between
terrorism and vandalism.

Given the complexity of these issues, IBC and RRC are available to meet with the
Alberta Finance and Enterprise and Alberta Justice to discuss the complexities and
considerations around this position further.

3. Fire Following Earthquake

The government's proposal to prohibit the ability of insurers to exclude fire following
earthquake carries consequences for the cost and availability of property insurance
that are in some instances similar to fire following terrorism:

« Creates consumer confusion around the extent of coverage for earthquake
damage available under comprehensive property insurance policies (fire versus
shake);

» Increases risk of legal disputes which would significantly slow down the claims
settlement process; and

» Poses serious public safety concerns when consumers realize that their property
insurance does not cover damage resulting from shake during an earthquake.

Thus, the proposed regulation would threaten consumer clarity and the timely settlement
of claims in the wake of a catastrophic earthquake in Alberta.

It is not enough to argue that earthquakes are less frequent in Alberta than in other
jurisdictions. Given the intention of other jurisdictions to harmonize their Insurance Act
legislation and regulations, it is very likely that a regulation adopted in Alberta will be
replicated in other provinces and territories. Moreover, if a catastrophic earthquake were
to occur in another province where the Insurance Act regulations prohibited the ability to
exclude fire following earthquake, it is highly unlikely that Alberta consumers would be
unaffected. Although primary insurers rely on reinsurance to manage higher levels of
risk, their retentions are significant enough that losses from a major earthquake would
inevitably reduce the capacity of primary insurers to offer insurance across Canada.

As the first jurisdiction slated to amend the Insurance Act regulations, we urge the
Alberta government to seriously consider the potential negative impact on consumers
across the country were a prohibition on excluding fire following earthquake to become
the norm in Canada
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4. Other Proposed Regqulations

IBC and RRC are generally supportive of the majority of the remaining regulations
proposed by the Government of Alberta in its consultation report. However, the industry
would like to offer specific feedback on several of the other proposed regulations.

Disclosure of Limitation Periods — First Party Claims

The proposed regulation related to section 551(1) (g.1) of the Insurance Amendment Act
would require insurance companies and their appointed adjusters to notify policyholders
in writing of the relevant limitation period. Notice of the limitation period would be
required on three separate occasions:

1. Upon notification of a claim (along with this notice, a copy of the relevant section
of the Insurance Act that sets oul the limitation period would have to be
provided);

2. Ondenial of the claim; and,

3. Alleast 60 days, and no more than 120 days, before the limitation period expires.

IBC and RRC are supportive of the proposal to require insurers to inform policyholders
of limitation periods upon notification of a claim and on denial of a claim. However, the
industry cautions that the requirement for insurers to notify consumers before the
limitation period expires will inevitably produce disputes from claimants that the
notification was not received, thus injecting into insurance products a new layer of
administrative costs associated with insurance dispute resolution activity.

Transitional Provisions

The proposed regulation related to section 749 of the Insurance Amendment Act would
set out the terms, conditions and other standards for all insurance contracts in Alberta.
The Government is seeking stakeholders' input with respect to the application of the new
Part 5 of the Act to contracts that are in force and claims that are in process when the

provisions take effect.

IBC and RRC suggest that the following transitional provisions should be included in the
amended Insurance Act regulations:

¢ Claims - The new provisions should apply only to claims arising on or after the
effective date,

* Policies - The new provisions should apply to current policies renewal of those
policies. The new provisions should also apply to new policies created on or after
the effective date.

The industry cautions that the application of the new Part 5 of the Act to policies that are
currently in force would be extraordinarily difficult to implement, quite apart from creating
a great deal of consumer confusion around what is and is not, covered under existing
policies.









